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THE RIGHT OF A MEMBER OF A FAMILY TO COMPENSATION FOR 

SERVICES. 

It is an elementary doctrine of the law of contracts that, where 
service is rendered and received, a contract of hiring, or an 
obilgation to pay compensation, will generally be presumed; 2 
Parson's Contr., p. 48, §46. 

Where near relatives either by blood or marriage reside together 
as one common family, the one furnishing board and lodging, 
clothing or other necessaries or comforts of life, and the other in 
return rendering services, a presumption arises that neither party 
intended to receive or to pay compensation for the board or other 
necessaries or comforts furnished on the one hand or services 
rendered on the other; Hill v. Hill, 121 Ind., 255. 

A recent California decision, In re Rorher's Estate, 117 Pac. 
Rpt. 672, in which the claimant stood in the relation of nephew's 
wife and lived with her husband in the testator's home without 
cost to her or her husband, allowed the claimant a quantum meruit 
on an implied contract. But the Court went further and stated 
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that "The relationship between a testator and his nephew's wife 
who cared for him during his last illness, and the fact that she 
and her husband resided in the testator's home, raise no presump- 
tion that she took care of him gratuitously." The testimony 
showed that for some nineteen months prior to his death the tes- 
tator required almost constant care ; that the claimant was prompt- 
ed to perform the services out of kindness and had no intention 
of charging; that the testator had remarked "she would be well 
paid," tho' no compensation was ever fixed, nor the manner of 
payment mentioned ; that a legacy had been made leaving claimant 
$1,000, which legacy had failed; that the one drafting the will 
testified that the testator said he wished to leave claimant a legacy 
in reward for her services. 

The courts in dealing with the subject have followed one of 
two theories: either that the relationship has the effect of ab- 
stracting from the case the element of the presumption which is 
entertained when strangers are concerned — leaving it a mere ques- 
tion of fact, Saunders v. Saunders, 90 Me. 284; or that the rela- 
tionship by blood or marriage, either alone or in combination with 
membership of the same household, raises an affirmative, inde- 
pendent presumption that the services were gratuitous, Hall v. 
Finch, 29 Wis. 278. A review of the cases will indicate a pre- 
dominance in the favor of the latter as a basis. 

The reason for such a presumption lies in the fact that the 
household family relationship is presumed to abound in reciprocal 
acts of kindness and good will, which tend to the mutual comfort 
and convenience of the members of the family and are gratuitous- 
ly performed. 

What emphasis is laid upon the various degrees of relationship 
in connection with this presumption may be seen in such undis- 
puted statements as, "While the rule is that where one lives with 
and performs services for a near relative the presumption arises 
such services were intended to be gratuitous, yet, in such cases the 
more distant the relationship the weaker the presumption and it 
would not have the force and controlling effect where the parties 
are uncle and niece, that it would have where they are parent and 
child" ; Quigly v. Harold, 22 111., App. 269. The presumption, it 
will be observed, remains tho' with lessened force. 
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The cases indicate that membership in the same household, 
when the relation becomes more remote than that of parent and 
child, is the ultimate determining element. In Moore v. Renick, 
95 Mo. App. 202, "The relation of brother and sister was not 
per se sufficient to authorize the presumption that the services 
performed were gratuitous, unless they lived together in the 
family relation." The family has been defined to be a collection 
or collective body of persons (not necessarily related) who live 
under one roof and under one head or management ; In re Estate 
of Bishop, 130 Iowa, 253. 

Where no blood nor marital relation exists, merely living as 
members of the same household gives rise to the implication that 
no compensation was intended ; Deppen v. Personette, 93 111. App. 
5*3- 

Because cases of this character are among the most odious that 
the courts have to deal with, a higher degree of certainty and 
definiteness in the evidence relied upon to establish an agreement 
is demanded ; Hinkle v. Sage, 67 Ohio St., 256. The encourage- 
ment of claims for such services is to destroy the peace and har- 
mony of the family through the strife and controversy resulting. 
Some courts require the proof of an express contract; Wall's 
Appeal, in Pa., 460. This has its basis in the danger of fraud 
and perjury by permitting any member of a family to insist upon 
a greater share of property in an estate than is given by law or by 
will on the ground that it is due for services. Other courts allow 
either an express or implied contract to be proven; Heffron v. 
Brown, 155 111. 322. 

"The terms 'express contracts' and 'contracts implied in fact' 
are used to indicate, not a distinction in the principles of con- 
tract, but a difference in the character of the evidence by which a 
simple contract is proved. The source of the obligation in each 
case is the intention of the parties"; Keener, Quasi Contr. 5. 
Much diversity of expression seems to exist. The result, how- 
ever, is that a circumstantial proof of an express contract seems 
allowable in the most strict states, as Pennsylvania; Heffron v. 
Brown, supra. The difference between the views becomes one of 
exceeding minuteness — sifting itself into a divergence as to the 
certainty which the evidence must satisfy. 
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To establish a contract there must appear to have been a mani- 
fest intention at the time claimant undertook services to charge 
for them and that the recipient of the services accepted them with 
a knowledge of the intention; In re Schmidt's Est., 93 Wis., 120. 

The case, Porter v Dunn, 131 N. Y., 314, cited in the second 
part of the decision of the case in question does not apply at all to 
the presumption therein considered, for the facts do not involve 
any relationship, blood, marital, or family — the testator, who had 
been nursed by the claimant, being a boarder. The family rela- 
tion was not claimed. The case, rather, refers to the allowance 
of a quantum meruit. 

A review of the cases shows that in most of the states the pre- 
sumption arises in all cases where the parties occupy the position 
of members of a family; Clarke on Contracts, (2 ed.) p. 17. 

It is submitted that the apparent overthrowing of the relation- 
ship and ignoring of a presumption places this decision in opposi- 
tion to the weight of authority. 



RIGHT OF A CARRIER TO STIPULATE IN GRATUITOUS PASSES AGAINST 
ITS OWN NEGLIGENCE. 

That a carrier may not lawfully contract against liability for in- 
juries to passengers for hire resulting from its own negligence, is 
a rule of almost universal application. The courts give two rea- 
sons why public policy requires such a rule: First, it frequently 
happens that business demands immediate transportation, al- 
though it may be at the sacrifice of legal rights, and common car- 
riers have their patrons at such a great disadvantage that they can 
readily exact from them a stipulation to the effect that the carrier 
will not be liable for injuries resulting from the negligence of its 
servants. The contract is one-sided. The patrons have no alter- 
native offer. Second, the state or government has such an interest 
in protecting the lives and limbs of its citizens that it cannot per- 
mit the carrier to make any contract tending to diminish the care 
taken to protect passengers from injury. 

An examination of the decisions on this point shows that some 
courts base the rule on the first of these reasons, and others on 



